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February 8, 2002

To Tribal Leaders of California:

Enclosed is a copy of the "Transportation Guide for Native Americans," a publication
of the California Department of Transportation (Department).

Our purpose in publishing the guide, at the request of the Native American Advisory
Committee (Committee), is to assist Tribal Governments and other Native
Americans to understand how the Department and local governments address
transportation issues. We realize, however, that it is equally important that the
Department and local entities understand the governance of Tribes and how they fit
into the statewide transportation system.

The need for well-planned, safe and efficient transportation in California is more
important than ever. It is, in fact, vital to our economic well being and to improving
our quality of life. Fulfilling that need requires innovative and collaborative
measures. The Department, Tribal Governments and the Metropolitan and Regional
Transportation Agencies, in cooperation with the Federal Government, must work
together to meet the challenges of our complex transportation environment. Success
is essential to all citizens of California.

I extend my appreciation to the Committee, Federal agencies and those Department
components that contributed to the publication of "The Transportation Guide for
Native Americans,” and look forward to a continuing productive working

relationship.

Sincerely,

JEFF RALES
Director

Enclosure

“Caltrans improves mobility across California”
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Introduction

Purpose

This guide was developed at the request of the California Department of Transportation
Director’s Native American Advisory Committee and is intended to serve as a tool to assist
transportation entities within California---Native American and non-Native American---in
understanding the requirements (statutes, regulations, policies) that govern the planning and
funding of transportation projects. It is oriented towards the issues and concerns of Federally
recognized tribal governments.

Scope and Limitation

The information presented herein is not intended to be a complete reference for the
reader.

Clarification

Throughout this guide, the terms “Indians” and “Native Americans” are used
interchangeably. Much of the existing governance---and the agencies created to provide
programs and services to Native Americans---use the term “Indians.” The term is preferred by
many Native American tribes and organizations.



Chapter 1 State, Regional and Federal Agencies

State of California

The people of California elect a Governor who is the supreme executive power for the
State, and whose duty it is to see that the law is faithfully executed. This duty is usually
extended to state agencies, departments and programs within the Executive Branch of State
government. For transportation, the Governor appoints members to the California
Transportation Commission, the Executive Secretary for Business, Transportation, and Housing
Agency (BT&H) and the Director for the Department of Transportation.

California Transportation Commission

The California Transportation Commission consists of nine members appointed by the
Governor, all appointed to staggered four-year terms, and two non-voting ex-officio members,
one from the State Senate and one from the State Assembly.

The Commission is responsible for the programming and allocating of funds for the
construction of highway, passenger rail and transit improvements throughout California. The
Commission advises and assists the Secretary of Business, Transportation and Housing Agency
and the Legislature in formulating and evaluating state policies and plans for California’s
transportation programs. The Commission is also an active participant in the initiation and
development of State and Federal legislation that seeks to secure financial stability for the State’s
transportation needs.

The Commission is primarily responsible for the following activities:

% Adopting the State Transportation Improvement Program (STIP), which is based on an
estimate of State and Federal funds expected to be available over a four year period for
transportation projects and a set of projects prioritized in keeping with regional and statewide
interests;

% Adopting other capital improvement programs for aeronautics, toll bridge and environmental
enhancement projects;

% Allocating State funds for capital improvements to specific highway, toll bridge, public mass
transportation and aeronautics projects upon readiness for construction, with the constraint of
available financial resources;

% Recommending funding priorities to the Legislature among the various elements of the
State’s Mass Transportation program;

% Offering policy guidance to the Administration and Legislature by identifying key issues in
the areas of financing, operating and maintaining current and future transportation systems
through the Annual Report to the Legislature;
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% Developing statewide guidelines for programming funding of various elements of the State’s
transportation programs;

+ Submitting to the Legislature an evaluation of the proposed budget of the California
Department of Transportation, its adequacy for contributing to a balanced transportation
program, and the adequacy of current State transportation revenues, including gasoline and
diesel fuel taxes and vehicle weight fees; and

% Monitoring and reporting on the progress of the implementation of transportation capital
improvement programs.

Business, Transportation, and Housing Agency

The Business, Transportation, and Housing (BT&H) Agency is part of the
Executive Branch. The Executive Secretary is appointed by the Governor and is part of
the Governor’s cabinet. The Agency is the largest agency in the state with a collective
budget of $12.4 billion and more than 47,000 employees. The Department of
Transportation is one of 13 departments in the Agency.

California Department of Transportation
Mission: Improve Mobility Across California

The California Department of Transportation has over 22,000 employees, and is the
largest department within the BT&H Agency. The headquarters is located in Sacramento, and
twelve district offices are located throughout the state. The Department is responsible for the
planning, construction and improvement of the state highway system of more than 50,000 miles
of highway and freeway lanes. In addition, the Department provides passenger services under
contract with Amtrak, and provides technical assistance to more than 100 of California’s public
general aviation airports. The Department also assists local governments, normally through the
regional transportation agencies, in constructing and operating highway, road, and transit
systems.

Among other State agencies/departments with which the Department works in order to
fulfill its mission are the California Highway Patrol, Department of Housing and Community
Development, California Environmental Protection Agency, State Clearinghouse; and, the Native
American Heritage Commission.
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Authority

The Department receives its authority over the state transportation system through the
California Streets and Highways Code, Division 1, State Highways, Chapter 1, Administration,
Article 3, The Department of Transportation, Section 90:

“The Department shall have full possession and control of all state highways and all
property and rights acquired for state highway purposes.” and

Section 92:
“The Department may do any act necessary...for the...use of all highways”.

In addition to working with the local governments, the Department is committed to
working with the Tribal Governments in California. In order to facilitate this objective, the
Department created the Native American Liaison Branch and a Director’s Native American
Advisory Committee.

Native American Liaison Branch

The Native American Liaison Branch (NALB) was created in 1999 in the Department of
Transportation to serve as a liaison between the Department, federal, state, local and regional
transportation agencies to establish and maintain government-to-government working
relationships with Tribal Governments throughout California.

The NALB also serves as staff to the Director’s Native American Advisory Committee
(NAAC), which was established in May 1997. The Committee advises the Department Director
regarding matters of interest or concern to the Tribes and their constituents. A list of the NAAC
members is available via the Internet address:

http:// www.dot.ca.gov/hg/tpp/index.htm

or, by calling the NALB at (916) 653-3175.

The Department created positions in other programs/districts to address Native American
issues, as well. Some districts have created Native American Liaisons and/or Native American
Cultural Coordinators. Native American Liaisons within the districts have various roles, while
Native American Cultural Coordinators specifically handle cultural resource issues. The
positions that have been created are listed on the following page:



California Department of Transportation
Native American Liaisons/Coordinators

Liaisons: Work on Native American issues. The roles and responsibilities of Regional and
District Liaisons may vary depending upon the need, coordination and organization

in their areas.

Liaison

Statewide (NA Liaison Branch):

Cynthia Gomez, Chief
Jila Priebe
Betty Miller

Statewide (HQ Civil Rights):

Alex Morales

Northern California Region:

Kathleen Sartorius
Districts:

Jay Vega

Steve Price

Marta Frausto

Jo Sanford

Jane Wegge-Perez
Mario Orso

District/Location

HQ
HQ
HQ

HQ

D-1,2,3

D-4
D-5
D-6
D-8
D-10
D-11

Telephone

(916) 654-2389
(916) 651-8195
(916) 653-3175

(916) 324-8764

(707) 441-5815

(510) 286-5540
(805) 549-3281
(559) 488-4168
(909) 308-1442
(209) 948-7112
(619) 688-6955

Fax

(916) 653-0001
(916) 653-0001
(916) 653-0001

(916) 324-8435

(707) 441-5778

(510) 286-5559
(805) 549-3329
(559) 488-4088
(909) 383-5936
(209) 948-7164
(619) 688-2598

Coordinators: Environmental/Cultural Studies: Work strictly on cultural resources issues in
the Environmental Division, Cultural Resources Program.

Coordinator

Statewide (Cultural Studies Br.):

Tina Biorn, Chief
Districts:

Barry Douglas
Sara Atchley
Wayne Wiant

Jody Brown

Seana Gause
Lissa McKee

Janet Pape

Terry Joslin

Karen Nissen
Mandy Marine (Alt.)
Gary Iverson

Steve Hammond
Tom Mills
Cassandra Hensher
Chris White
Philippe Lapin

Tina Biorn

District/Location

HQ

D-1, Eureka, Br. 1
D-1, Eureka, Br. 2
D-2, Redding

D-3, Marysville/Sac.
D-4, Oakland, North
D-4, Oakland, South
D-4, Oak./SF Toll Br.
D-5, San Luis Obispo
D-6, Fresno

D-6, Fresno

D-7, Los Angeles
D-8, San Bernardino
D-9, Bishop

D-10, Stockton

D-11, San Diego
D-12, Orange County
HQ, Sacramento

Telephone

(916) 653-0013

(707) 445-6417
(707) 441-3983
(530) 225-3405
(916) 327-4579
(510) 286-6336
(510) 622-5458
(510) 286-5615
(805) 549-3778
(559) 243-8176
(559) 243-8211
(213) 897-3818
(909) 383-5914
(760) 872-2424
(209) 948-7690
(619) 688-6764
(949) 724-2125
(916) 653-0013

Fax

(916) 653-6126

(707) 445-5775
(707) 445-5775
(530) 225-3019
(916) 327-7669
(510) 286-5600
(510) 286-6374
(415) 356-6643
(805) 549-3233
(559) 243-8215
(559) 243-8215
(213) 897-0685
(909) 383-6494
(760) 872-8402
(209) 948-7782
(619) 688-3192
(949) 724-2256
(916) 653-6126
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Regional Agencies

Metropolitan Planning Organizations (MPOs)/Regional Transportation Planning
Agencies (RPTAs)

Regional transportation planning agencies (RTPAs) receive funding for a broad range of
transportation improvements, including state highways, grade separations, transportation system
management projects, transportation demand management projects, soundwalls, rail transit
projects, local street and road projects, intermodal facilities and pedestrian and bicycle facilities.

There are 45 RTPAs designated by the State. Of these 45 RTPAs, 16 are designated as
Metropolitan Planning Organizations (MPOs) by the Federal government. The MPOs are
Federally funded and are responsible for transportation planning and programming in urbanized
areas with a population in excess of 50,000. The RTPAs are funded primarily with State funds.
(It is commonplace to refer to urban planning agencies as MPOs and non-urban planning
agencies as RTPAs.) Their role as primary project planners and programmers within their
regions is evolutionary.

Contemporary formation of planning agencies can be traced to the 1962 Federal Highway
Act. The Act did not require “regional planning agencies,” but it did establish the requirement
for continuing, comprehensive and cooperative (3-C) transportation planning as a prerequisite for
federal funding. Thus, an opportunity was created for local public officials to influence
transportation decisions.

The National Environmental Protection Act (NEPA), California Environmental Quality
Act (CEQA) and the Federal Clean Air Act (1969/70) further provided significant and new
opportunities for the public and local decision makers to influence transportation decisions.

In 1971/72, in California, the Transportation Development Act created a Local
Transportation Fund (LTF) to be distributed to regional transportation agencies, resulting in the
formation of local transportation commissions. In 1972, California Assembly Bill 69 authorized
and funded regional transportation planning agencies (RTPA’s) with responsibility to develop
and maintain regional transportation plans.

The Federal Highway Act of 1976 authorized Federal funding for 3-C metropolitan
planning and programming, thus providing staffing resources for MPOs independent of State
highway departments. California Assembly Bill 402 in 1977 established the California
Transportation Commission (CTC) and the State Transportation Improvement Plan (STIP)
process, which further levied responsibility on the regions for most local transportation issues.

The Intermodal Surface Transportation Equity Act (ISTEA) of 1991 strengthened the
role of the urbanized regions (MPOs) in Federally required planning and programming.
Significantly for Tribes, ISTEA urged states to include Tribal Governments in transportation



Chapter 1 State, Regional and Federal Agencies

decision making. California Senate Bill 1435 (1991) allocated funds to regions for planning
decisions and authorized the Department to prepare a State Transportation Plan (STP).

In 1997, California Senate Bill 45 had significant impacts on the regional planning and
programming process, most notably by mandating that, after “off the top™ allocations, regions
receive 75% and the Department receives 25% of STIP funding, further empowering regional
transportation planning agencies to take a more active role in the programming projects.

The Transportation Equity Act of the 21% Century (TEA-21) in 1998 maintained the
existing responsibilities of the MPOs for urban planning and programming of Federally funded
projects and reinforced Federal emphasis on Tribal Government participation, requiring the State
to consult with Tribes when developing the STP and the STIP, as well as with non-metropolitan
local officials.

. Also, in December 1999, the CTC revised its Regional Transportation Plan Guidelines to
reflect the need for Consultation with Tribal Governments, as required by the Federal
government.

10



CALIFORNIA

METROPOLITAN PLANNING ORGANIZATIONS (MPO’s)
and
Regional Transportation Planning A gencies (RTPA’S)
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Federal Agencies

The Department works with numerous Federal agencies. This section, however,
addresses the partnerships with the major funding agencies: The U.S. Department of
Transportation’s Federal Highway and Transit Administrations; and, the U.S. Department of
Interior’s Bureau of Indian Affairs.

U.S. Department of Transportation

The U.S. Department of Transportation (DOT) oversees the formulation of national
transportation policy and promotes intermodal transportation. Other responsibilities include
negotiation and implementation of international transportation agreements, ensuring the fitness
of U.S. airlines, enforcing airline consumer protection regulations, issuing regulations to prevent
alcohol and illegal drug misuse in transportation systems; and, preparing transportation
legislation. The Secretary of Transportation is appointed by the President and is the President’s
principal adviser in all matters relating to federal transportation programs.

On May 4, 1994 President Clinton issued an Executive Memorandum acknowledging and
clarifying the Government-to-Government relationship with Native American Tribal
Governments. On November 6, 2000 Executive Order 13175 was issued to establish meaningful
consultation and collaboration with tribal officials in the development of Federal policies that
have tribal implications, to strengthen the U.S. government-to-government relationships with
Indian tribes; and, to reduce the imposition of unfounded mandates upon Indian tribes. These
documents, and other executive orders, memoranda, statutes and regulations, provided the
initiative for the November 16, 1999 DOT Order 5301.1, Programs, Policies, and Procedures
Affecting American Indians, Alaska Natives, and Tribes. DOT Order 5301.1 was developed to
ensure that those programs, policies and procedures administered by DOT are responsive to the
needs and concerns of American Indians and tribes. Copies of these documents are included in
the Appendices.

Federal Highway Administration

The Federal Highway Administration (FHWA) is one of 11 agencies within the U.S.
DOT and is headquartered in Washington, D.C., with field offices across the United States. The
FHWA is responsible for ensuring the safety, efficiency and economy of the Nation’s highway
transportation system, and it oversees all phases of highway policy, planning, research, design,
operations, construction and maintenance. There are two principal programs administered by
the FHWA that accomplish this task:
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The Federal-Aid Highway Program provides federal financial assistance to the States to
construct and improve the National Highway System, urban and rural roads, and bridges. The
program provides funds for general improvements and development of safe highways and roads.

The Federal Lands Highway Program, as an adjunct to the Federal-Aid Highway
Program, provides access to and within national forests, national parks, Indian
reservations/rancherias, and other public lands. The FLHP is administered through partnerships
and interagency agreements among the FHWA, Bureau of Indian Affairs, U.S. Forest Service,
National Park Service, Bureau of Land Management and the U.S. Fish and Wildlife Service.
The Indian Reservation Roads (IRR) Program is administered through this program.

Federal Transit Administration

The Federal Transit Administration (FTA) is headquartered in Washington, D.C., with field
offices across the United States. FTA works with local, state and federal partners to ensure
credible programs meet the growing demand for reliable, safe and convenient transit. Some of
the transit programs include the Transportation Planning Grant Program, Research Grant
Program, Elderly and Persons with Disabilities Program, and Urbanized Areas.

U.S. Department of Interior
Bureau of Indian Affairs

The Bureau of Indian Affairs (BIA) is an agency within the U.S. Department of Interior.
The mission of the BIA is to act as the principle agent of the United States in carrying out the
government-to-government relationship that exists between the United States and federally
recognized tribes; and, to act as principal agent of the United States in carrying out the
responsibilities of the United States as trustee for property it holds for federally-recognized
Tribes and individual Native Americans. (This does not, however, exempt other federal agencies
from fulfilling their responsibilities to federally recognized Tribes on a government-to-
government basis.)

The BIA Division of Transportation (BIADOT), in conjunction with the FLHP,

. administers the Indian Reservation Roads (IRR) Program and Highway Bridge Replacement and

Rehabilitation (HBRRP) Program through an interagency agreement. The term “Indian
reservation roads” means public roads that are located within or provide access to an
Indian reservation or Indian trust land or restricted Indian land which is not subject to fee
title alienation without approval of the Federal government, or Indian and Alaska Native
villages, groups, or communities in which Indians and Alaskan Natives reside, whom the
Secretary of the Interior has determined are eligible for services generally available to
Indians under Federal laws specifically applicable to Indians.” (23 USC, Chapter 1, Section
101.)
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As of 1994, the IRR system nationwide consisted of about 25,700 miles of BIA and tribal
owned roads, 25,600 miles of State, county and local government public roads; and, 1 ferry boat
operation (in Washington).
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There are few subjects in United States law that are less understood than that of Indian
affairs. The very foundation of our legal system, the United States Constitution, acknowledges
the unique relationship of Indians to the Federal government. The richness and diversity of
Indian law is extraordinary, drawn from constitutional law, international law, federal jurisdiction,
conflict of laws, real property, contracts, corporations, torts, domestic relations, procedure, trust
law, intergovernmental relations, sovereign immunity, and taxation.

State highway agencies have increasingly experienced problems in the planning, project
development, construction, and operation of state highways across and near Indian reservations.
Many of the problems encountered by state highway agencies stem from conflicts with Indian
tribes and their self-determination policies. Tribal sovereignty and---at times---the reluctance of
state and local agencies to accept tribal sovereignty are at the root of the conflict. Many agencies
find it difficult to accept the notion that rules, which seemingly apply to everyone, may not apply
to tribes or may be applied differently in some cases.

California is no exception. Indeed, with California’s Indian population---the largest in
the nation---including Federally recognized tribes, terminated or unacknowledged tribes, and
urban Indian communities, its circumstances are particularly complex.

There are 109 Federally recognized tribes in California, with their land bases throughout
the State. There are approximately 55 terminated or unacknowledged tribes, as well as urban
Indian communities. While the terminated tribes, unacknowledged tribes and urban
communities may not, in fact, be recognized by the Federal government as belonging to a
governmental entity, they comprise a socially, economically, culturally and politically significant
group of California’s minority citizens.

As State and local agencies continue their expansion into the more remote regions of the
state, they encounter more and more contemporary and ancestral lands of many tribes.
Redevelopment has led to discovery of previously undisturbed cultural resources. It is
incumbent upon all parties to understand the legal issues involved in order to enhance the
cooperation and coordination among all agencies and to meet our transportation goals.

At the same time, the volume of Indian law is like no other in existence, and it is simply
not possible to present a detailed review of the executive, legislative and judicial actions that
have led to contemporary Indian law. Congress, alone, has enacted over four thousand treaties
and statutes dealing with Native Americans. Nor is it possible to detail the impacts of our
California history on its original occupants.

It is, however, necessary to understand that knowledge of “transportation” statutes,
regulations and policies alone is insufficient when projects impact tribal sovereign rights. We
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have, therefore, attempted herein to simply present an overview of the development of California
as experienced by its Indian population, as well as highlight some of the legislation that has
played a part in defining the status of that population today.

Historical Overview

Prior to the arrival of the first Spanish expedition in the mid eighteenth century, the
Indians of California were divided into about 500 separate and distinct bands. They enjoyed the
sole use, occupancy and possession of all lands in the state. In the wake of the Spanish
Conquest, a number of families, mostly Mexican or Spanish, held claim to large parts of the
State.

In 1848, the Treaty of Guadalupe Hidalgo, which ended the war between the United
States and Mexico over “land disputes,” resulted in a large cession of land to the United States,
including lands that now comprise the State of California. There was no provision in the Treaty
of Guadalupe Hidalgo for protecting Indian land title in what later became California other than,
““. . . special care shall then be taken not to place its Indian occupants (referring to the Indians in
all of the land ceded by Mexico in the Treaty---California, New Mexico, Texas) under the
necessity of seeking new homes, by committing those invasions which the United States have
solemnly obliged themselves to restrain.”

The discovery of gold in California in 1849 thwarted attempts by the United States
Government to investigate and resolve the Indian title question following the Treaty of
Guadalupe Hidalgo, as the influx of thousands of Anglo-Europeans immediately clashed with the
Indians and their land claims. Additionally, the admission of California to statehood in 1850
increased resistance by the State’s representatives to the Indians’ claims to their aboriginal lands.

On the other hand, the United States Government recognized that Tribes of California
existed in the nineteenth century and that they were capable of entering into intergovernmental
relations with the United States. Treaty Commissioners were sent from Washington in 1851 to
negotiate treaties with Indian leaders, promising them reservation territory and sovereign nation
status in exchange for their ceding lands to the United States Government. Treaty negotiations
ensued, during which time the Commissioners met with some 402 Indian chiefs and headmen
representing approximately one-third to one-half of the California Tribes.

Contemporaneous with the treaty negotiations, however, Congress passed the Land
Claims Act of 1851, which provided that all lands in California, the claim to which was invalid
or not presented within two years of the date of the Act, would pass into the public domain.
California Indians were not aware, nor were they notified, of the need to present their claims, and
therefore failed to meet the 1853 deadline. The California Indians, with the exception of certain
bands of Mission Indians that were protected in their occupancy by early Spanish and Mexican
land grants, became homeless. Furthermore, due to objections from California’s legislature and
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business interests, when the treaty Commissioners returned to Washington in 1852 the U.S.
Senate refused to ratify eighteen treaties which had been negotiated. The treaty documents
themselves were put under a 50-year injunction of secrecy.

The combined results of the Land Claims Act of 1851 and the failure of the U.S.
Congress to ratify the treaties, was, in effect, a death sentence for the large majority of California
Indians. Only a few of those who survived campaigns to remove or eradicate them in the 1850’s
found refuge in four authorized reservations to which they were forcibly removed. In 20 years,

their numbers were cut in half; by the 1890’s the population of Native Californians had been cut
by 86%.

Legislative Overview

Following what was popularly termed the “Extermination Period” during the middle of
the nineteenth century, there have been a number of Federal actions that have contributed to the
complex tribal and individual Indian status conditions that persist:

% The Allotment Act. The General Allotment Act in 1887 opened parts of the small
number of California Indian reservations to non-Indian settlement and divided the
tribal land base. It was a major piece of legislation underlining the assimilation
policies of the U.S. Government at the time.

¢ The Mission Indian Relief Act of 1891. Around 1890, a commission was appointed
to conduct a survey of the conditions of Southern California Indians, resulting in the
passage of the Mission Indian Relief Act of 1891, which set aside small parcels of
land in Southern California for Indians.

¢ The Homeless California Indian Acts. In 1905, the U.S. Senate removed the
injunction of secrecy that had been placed on the eighteen unratified treaties, and for
the first time the public was informed of their existence. Exposure of the unratified
treaties resulted in a series of appropriation Acts being passed between 1906 and
1910 that provided funds to purchase small tracts of land in the central and northern
parts of the state for the landless Indians of those areas.

« The Indian Reorganization Act (IRA). In 1934, Congress passed the Indian
Reorganization Act, a shift from “assimilation” policies to those of Indian self-
determination. The Bureau of Indian Affairs (BIA) allowed most of the Rancheria
groups to vote on whether to accept or reject the tribal reorganization provisions of
the IRA. This single fact has been a deciding factor in determining whether the
Federal Government recognized a Rancheria as a Tribe prior to enactment of the
Rancheria Act.
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Public Law 280, Indians---Criminal Offenses and Civil Cases---State Jurisdiction. In
1953, Congress enacted legislation giving criminal and civil jurisdiction over Indian
land to five states, including California. Civil jurisdiction is limited, however.
Several amendments to Public Law 280 and numerous judicial opinions have
resulted, in essence, in the State being able to adjudicate some cases, but it does not
have general civil regulatory powers over Indian lands.

The Rancheria Act. In California, the Rancheria Act of 1958 codified a policy of
termination of tribal sovereign status that had reemerged. It undertook to terminate
the status of forty-one California Rancherias. Pursuant to the terms of the Act, lands
were to be distributed in fee to individual Indians. In return, the Federal government
was to provide housing, water and sanitation facilities. The lands were distributed,
but the promised improvements were either inadequate or not provided at all. As a
consequence, most of the distributed lands were rendered uninhabitable and were sold
or passed out of Indian ownership pursuant to tax sales. (Litigation in the 1970’s
revealed that, while a specific appropriation was made by Congress to implement the
trust obligations of the Federal government under the terms of the Rancheria Act, a
secret agreement had been reached between the BIA and the Congressional
subcommittee that reviewed the legislation. The BIA had agreed not to seek any
special appropriation to carry out the terms of the Rancheria Act, resulting in the
gross underfunding of the termination program.)

In the late 1960’s, efforts began, through litigation, to reverse the termination of the
California Rancherias and to restore to California Tribes and Bands the recognition
and authority they had lost when Congress refused to ratify the eighteen treaties
negotiated in 1852. Recognition has been restored to the majority of the terminated
Rancherias as a result of litigation, but some continue to seek re-recognition.

The Tribal Federal Jurisdiction Act of 1966. The Act permits Indian tribes access to
Federal courts for cases in which the U.S. Attorney has declined to bring an action.
Tribes can take independent steps to protect and assert their constitutional, statutory,
and treaty rights.

The Indian Civil Rights Act of 1968. Extended guarantees similar to those in the
Constitution and the Bill of Rights to Indians.

Public Law 93-638, the Indian Self-Determination and Education Assistance Act of
1975, as amended through 1994. This Act recognized the obligation of the United
States to respond to the strong expression of the Indian people for self-determination
by assuring maximum Indian participation in the direction of Federal services.
Congress directed, upon the “request” of any Indian tribe, the Secretaries of the
Department of the Interior and Health and Human Services to enter into self-
determination contracts with tribal organizations to plan, conduct, and administer
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programs, including those which the Departments are authorized to administer for the

benefit of Indians.

Indian Child Welfare Act of 1978. Returned jurisdiction over child custody
proceedings to Indian Tribes that had become subject to State jurisdiction pursuant to
Public Law 280.

The Indian Health Care Improvement Act, Amendments of 1988. The Indian Health

Care Amendments of 1988 recognized that eligibility for health care benefits under
the Indian Health Care Improvement Act must be extended to California
Indians regardless of Tribal status. All California Indians, whether or not they
are members of federally recognized tribes, are eligible for health care.

Indian Gaming Regulatory Act (IGRA), 1988. The policy of the IGRA is to provide
for tribal economic development, self-sufficiency, and strong tribal government. It
provides tribes with “the exclusive right to regulate gaming activity on Indian lands if
the gaming activity is not specifically prohibited by federal law and is conducted
within a State which does not, as a matter of criminal law and public policy, prohibit
such gaming activity.”

It bears repeating that the above references are not all-inclusive. They are
simply intended o illustrate the breadth of the subject area when considering the
governance of issues that impact tribes. We have purposely omitted reference to
specific '""transportation" legislation, as the impact of such legislation must be
considered against the background of "Indian law" in its totality.

Everyone benefits when all transportation agencies recognize the unique legal

status of Federally recognized Indian tribes as set forth in the U.S. Constitution, treaties,
and Federal statutes, executive orders and court decisions.

Tribal Governmental Authority

The United States Constitution recognizes Native American tribes as separate and

independent political communities within the territorial boundaries of the United States.
Tribes promulgate and administer their own laws. Tribes operate under their own
constitutions, some of which are adopted by their membership and approved by the
federal government pursuant to the Indian Reorganization Act of 1934. Other tribes
operate under constitutions not related to the Act, and still others have no written
constitution at all.
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Functions of Tribal Government

In addition to standard governmental functions of regulating, taxing and delivering
services, tribal governments act to preserve and protect tribal culture and the tribal community.
Tribal governments are also responsible for the development, management and operation of
tribal economic enterprises.

Tribal governments’ functions include:

< Executive actions (similar to those taken by the governor of a state or the President of the
United States).

% Legislative actions (similar to those taken by the state legislature or the U.S. Congress).

% General government administration (personnel management, budgeting, capital
programming, intergovernmental affairs).

% Public safety (police protection, tribal courts and prosecution, other legal services, fire
suppression, emergency medical response).

< Health care (medical services, mental health counseling, dental services, environmental
health).

% Public works/engineering/infrastructure development (roads, sewers, water, cable
television, facilities management, etc.).

< Planning and community development (comprehensive planning, zoning, and land
development regulation, environmental protection).

% Education (Headstart, K-12 schooling, remedial schooling and GED testing, vocational
training, college schooling, scholarship support).

% Social services provisions (daycare services, recreation services, youth and elderly
services, child welfare and protective services.

Lands

Most lands occupied by California Native American communities are very small in size
compared to other tribes in other states throughout the nation. In California, Native American
lands are usually referred to as reservations or rancherias. From a legal standpoint, there is no
distinction between the two. Land ownership in Native American communities varies from tribe
to tribe and is held in a variety of ways, each presenting its own problems and advantages. The
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term “Indian lands” refers to those lands that are held by Indians or tribes under some restriction
or with some attribute peculiar to the Indian status of their legal or beneficial owners. “Indian
lands” do not include the purchase of real property in the public market by an individual Native
American who thereby acquires a fee title that is freely disposable.

Lands presently set aside for Native Americans, whether by statute or executive order,
may be held in various patterns of tenure. Nearly all of the land is in trust, with the United States
holding naked legal title and the Native Americans having the beneficial interest.

When the tribe communally holds land, individual members may hold an “assignment.”
The terms of an assignment are usually determined by the governing body of the tribe and may
vary greatly in size, duration and scope.

Allotted land, on the other hand, is trust land held for an individual or group of
individuals. Under various statutes, particularly the General Allotment (Dawes) Act of 1887 (25
USC Section 331 et seq.), Congress provided for Indian lands to be allotted to individual
Native Americans. Tribally held lands were consequently divided into small farm-sized tracts to
be held by individuals. Many allotments passed out of trust status during this era because after a
certain period, usually 25 years, the land became totally alienable and taxable fee interest. Many
of these lands were sold to non-Indians or lost to the local governmental taxing authority due to
lack of payment of the taxes, a practice with which most Native Americans were unfamiliar. For
the most part, the 1934 Indian Reorganization Act provided that no further lands were to be
allotted. Large numbers of allotments remain today. The allotment era led to immense practical
problems, including: controversy of civil and regulatory jurisdiction with local governments;
sharing of many allotments by as many as a hundred other allottees, which makes productive use
of the land a near impossibility. The “checkerboard” pattern of Indian and non-Indian land
further complicates proper land use.

Culture and Language

Language is a major cultural component of Native American communities. The cultural
integrity of each tribal community varies depending on population, historical circumstances
surrounding their federal recognition, involvement of members retaining cultural knowledge, and
other factors. Access to, and protection of, cultural resources needed for the practice of beliefs
and customs plays an important role in the continuation of native culture. Some of the major
laws that protect Native American culture are the National Historic Preservation Act of 1966, the
Native American Graves and Repatriation Act of 1990, the California Native American Graves
Protection and Repatriation Act of 2001, the California Public Resources Code 5097.98; and,
tribal laws.
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Key Transportation Issues of Tribal Governments

Tribal governments throughout California have identified the following issues and/or
concerns:

R

«» Government to Government Relations

The Federal Government has a unique legal and political relationship with federally
recognized Tribes that have been found by the U.S. Supreme Court to be sovereign, domestic
dependent nations, subject to the protection of the United States.

With regard to transportation, the U.S. Department of Transportation is tasked with
cooperating with other Federal, State, or local agencies to accomplish government-to-
government relations. In California, the Department of Transportation Director’s Policy Number
19, “Working with Native American Communities,” established and acknowledged the
government-to-government relationship between Tribes and the Department.

Tribal Governments recognize that the Director’s Policy reflects a respect for their
sovereign rights and a commitment to building a more effective day-to-day working relationship.
Long accustomed to working with the Federal Government as sovereigns, however, Tribes are
concerned that regional acceptance of their status, by and large, is resisted. They see
communication and education between and among all agencies as a major part of the solution to
addressing Tribal transportation needs.

% Employment and Economic Development

Employment is a key issue for tribal communities in California due to the generally
depressed economic conditions on most reservations. The result is high unemployment, which
typically ranges from 25% to 75%. Inadequate access to and from Tribal communities is a factor
in the lack of employment opportunities, as well as health, social and cultural services. Many
Tribes have economic developments such as gaming facilities, which provide employment
opportunities to their respective communities, but the majority of the California Tribes do not.
Some Tribes have implemented Tribal Employment Rights Ordinances (TERO) regulating tax
and commercial activity within the jurisdictional boundaries of their reservations, thus enabling
them to enforce Indian preference requirements in employment, training, business, contracting
and all other economic opportunities on and near reservations.

Tribal communities need proper roads, bridges and highways to adequately connect their
communities to other communities, thereby enhancing the opportunity for economic, social,
cultural and community developments. They also need better transit to and from their
communities to take advantage of job opportunities in surrounding communities. As new
economic and community development ventures expand in Tribal communities, transportation
becomes a major planning component for land use and traffic operations.
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% Tribal Involvement in State Planning

Cooperation among the various Tribal, Federal, State and local governments is the key to
fully involving Tribes in transportation project planning and programming. U.S.C. 23 requires
that states, as a minimum, “consider the concerns of Indian tribal governments and Federal land
management agencies that have jurisdiction over land within the boundaries of the State.” In
addressing the Long-Range Transportation Plan in particular, U.S.C. 23, Sec. 135 (€)(2)(C)
states, “With respect to each area of the State under the jurisdiction of an Indian tribal
government, the long-range transportation plan shall be developed in consultation with the tribal
government and the Secretary of the Interior.” In addressing the State Transportation
Improvement Program, U.S.C. 23, Sec. 135(f)(1)(B)(iii) states, “With respect to each area of the
State under the jurisdiction of an Indian tribal government, the program shall be developed in
consultation with the tribal government and the Secretary of the Interior.”

Within the transportation regions of the State, responsibility for consultation with Tribes
has devolved to the regional transportation agencies---the Metropolitan Planning Organizations
(MPOs) and the Regional Transportation Planning Agencies (RTPAs). A number of factors
contribute to the resulting limited participation by Tribes: Tribes are accustomed to working
with the Federal government and the BIA process, which differs greatly from the State process;
regional agencies are not aware of the need (or definition) of consultation, or they are reluctant to
include the Tribes’ transportation needs in their plans (local agencies have historically regarded
Tribes as the BIA’s “responsibility”’); some Tribal Governments lack the resources (staff,
finances, experience) to participate in regional transportation planning processes; and,
sometimes, relationships between Tribes and local governments have been adversarial. Progress
is being made by some of the Tribes and regional transportation planning agencies with regard to
consultation and participation; however, communication and coordination must be improved in
order to fully involve Tribal Governments in transportation planning.

Tribal members pay State, Federal, and local transportation taxes the same as all citizens,
and they believe that they should be included in policy bodies that determine the use of those tax
revenues.

The lack of Tribal participation in the transportation planning process has been a problem
nationwide.

« State Funding Process
State transportation funds are distributed for projects that include the State highway

system, local streets, roads, state and local public transit and toll bridge operation. California
Senate Bill 45 (SB 45), enacted in 1977, governs how those funds will be distributed.
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Based upon on SB 45, 25% of the funds are allocated to the Department for
improvements to interregional transportation systems; and, 75% of the funds are placed under the
control of the MPOs and RTPAs. There is no legal impediment to the use of these funds for
projects on Tribal lands or projects to access Tribal lands. The difficulty lies in participating in
the planning process, as discussed above. Projects cannot be funded in the State process without
being included in the STIP.

% Lack of Federal Transportation Funding

The basic philosophy behind the federal aid highway program is “return to source.”
California contributes approximately 12 per cent to the national fuel tax receipts while receiving
about 10 per cent in return.  The current level of annual funding to California Tribes from the
Indian Reservation Roads (IRR) Program is approximately 2.5 per cent ($5 million).

IRR funding is allocated in accordance with a “relative need” formula. Tribes from other
states, particularly the larger ones, gain from the current formula since they are able to
demonstrate a greater need based upon larger inventories of road miles, vehicle miles traveled
and population figures. (On August 7, 2002 the BIA published 25 CFR Part 170, “Indian
Reservation Roads Program; Proposed Rule.” The funding formula contained within the
proposed rule would continue the inequitable distribution of IRR Program funds to California.

It remains to be seen whether efforts by Tribal Governments and the Department to increase
funding to California will be successful.)

In May 1999, the CTC, as part of a 10-year assessment of California’s transportation
rehabilitation, maintenance and operations needs, identified $275 million in needed road
improvements on Tribal lands. If the funding formula remains as is, the expected IRR Program
funding over the next 10 years will be just $50 million, only 18% of the identified needs. At
current funding levels, it would take 55 years to fund currently identified projects.

California and the Tribal governments within California lose an estimated $20 million
each year through this inequity.

% Indian Reservation Roads Program Obligation Limitation

Funds for the Indian Reservation Roads (IRR) Program are apportioned under the Federal
Lands Highway Program (FLHP) of the Federal-aid Highway Program (FAHP). The
apportionment is transferred by the FLHP to the Bureau of Indian Affairs for administration.

There are two types of budget authority (the license to proceed with Federal programs)
approved by Congress: "Appropriated budget authority," which requires an appropriations act
following authorizing legislation before program funds can be obligated and distributed; and,
"contract authority,” wherein obligation of funds is approved without further Congressional
action.
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Surface transportation authorization acts provide funding under contract authority. The
use of contract authority gives the states advance notice of the size of the FAHP, and eliminates
much of the uncertainty contained in the authorization-appropriation sequence. However,
because Congress needs some way to respond to economic conditions within a multi-year
authorization act, it places a limitation against what can be obligated in any one year, removing
or "lopping off" authorized amounts to programs.

At the end of the fiscal year, the "lopped off" distributions are sent to states for their
FAHP programs, excluding the FLHP. The IRR Program, therefore, receives no year-end
distribution of limitation funds, thereby suffering a permanent loss of authorization.

The "lop off" provision is inherently inequitable to Tribes because it ensures that the IRR
Program cannot effectively compete for redistributed obligation limitation funds at the end of
each fiscal year.

% Preservation and Protection of Cultural Resources

Native Americans are concerned about the protection and preservation of cultural
resources that may be affected by transportation projects.

More than 34 million people live in California, representing 12.5% of the entire United
States population. Although the State’s growth rate slowed during the 90’s, due mainly to
declines in domestic migration, California’s population is projected to increase by 16% to nearly
40 million people as it approaches the year 2010.

- Geographically, future population growth will occur both in dense urban areas of the
State’s south coast and its southern and central valley counties. Since Native Americans
inhabited most, if not all, of California prior to the arrival of non-Indians, the potential for
impacts to cultural resources are inevitable. Even the urban areas that have already been
developed are starting to revitalize older communities with redevelopment activities. These
communities may require the expansion or redirection of streets, roads and highways. Cultural
resources that may have been previously covered, providing some protection, run the risk of
being impacted.

The surviving traces of the cultural resources are non-renewable resources, easily
degraded or destroyed by highway projects unless an appropriate effort is made to identify,
evaluate and protect them.
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Chapter 3 Federal and State Transportation Financing

Revenues/Highway Trust Fund

The transportation programs of the Federal government (and most States) depend upon
highway-user tax receipts as their principal source of funding. These tax revenues are derived
from excise taxes on highway motor fuel and truck related taxes on truck tires, sales of trucks
and trailers, and heavy vehicle use.

Taxes collected are deposited mostly into the Highway Trust Fund (HTF), a fund created
by the Highway Revenue Act of 1956 as a depository for the major portion of highway-user tax
receipts. Prior to that time, the taxes were deposited into the General Fund. Originally, the HTF
focused solely on highways, but in 1983 Congress created the Mass Transit Account within the
HTF for highway-user taxes to be used to fund transit needs.

Like other Federal trust funds, the HTF is simply a financing mechanism to account for
tax receipts that are collected by the Federal government and earmarked for special purposes.
We mention it because it is the main account through which the bulk of Federal transportation
revenues are distributed to states; and, because as a trust fund, it is one factor that contributes to
the FAHP operating with contract authority once Congress has authorized funding for programs,
rather than appropriated budget authority.

Authorization to Fund Programs

Congress determines where the user taxes will be deposited and how the funds will be
expended through authorizing legislation, the first step in financing the Federal-Aid Highway
Program (FAHP). An authorization is a statutory provision that establishes or continues a
Federal agency, activity or program.

Authorizing legislation for highways began with the Federal-Aid Road Act of 1916 and
the Federal Highway Act of 1921. These acts provided the foundation for the FAHP as it exists
today. Since 1978, Congress has passed highway legislation as part of larger, more
comprehensive, multi-year surface transportation acts, more recently the Intermodal Surface
Transportation Efficiency Act of 1991 (ISTEA), which authorized surface transportation
programs for Federal FYs 1992-1997; and, the Transportation Equity Act for the 21st Century
(TEA-21), which covered Federal FYs 1998-2003.

In addition to setting authorization levels that define the maximum amount of money that
can be expended for surface transportation programs, surface transportation acts generally add,
eliminate or modify transportation programs, make special requests, such as studies and
demonstration projects; and, provide direction to the U.S. Department of Transportation for the
allocation of discretionary funds.

Figure 1 reflects Congressional procedures for enacting legislation.
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Budget Authority

Once Congress has approved authorizations, the next question is when do those
authorized amounts become available for obligation. The "license to proceed" with Federal
programs is called “budget authority.” There are two types of budget authority: “Appropriated
budget authority,” which requires an appropriations act following authorizing legislation before
program funds can be obligated and distributed; and, “contract authority,” wherein obligation of
funds is approved without further Congressional action.

Under contract authority, amounts that Congress has approved for obligation are not
immediately funded. Receiving entities spend money on programs and then bill the Federal
Government for reimbursement.

Federal-aid Highway Program funds are authorized under contract authority. The use of
contract authority gives the States advance notice of the size of the Federal-aid program when
authorizations are enacted, and eliminates much of the uncertainty contained in the
authorization-appropriation sequence. However, because Congress needs some way to respond
to economic conditions within a multi-year authorization act, it places a limitation against what
can be obligated in any one fiscal year. This is known as an obligation limitation, and with
regard to the Federal Lands Highway Program, amounts to an annual “lop off” of program funds,
including those for the Indian Reservation Roads (IRR) Program, as discussed in Chapter 2.

Figure 2 reflects how contract authority programs are funded.

ISTEA and TEA-21

Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA)

The Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA) resulted in a
major restructuring of Federal programs. It contained eight titles covering Federal-aid highways,
recreational trails, mass transportation, highway safety, motor carrier provisions, intermodal
transportation, research programs, studies and activities, intelligent vehicle systems, advanced
transportation systems, air transportation; and, the extension of highway-related taxes and the
Highway Trust Fund.

Transportation Equity Act for the 21° Century (TEA-21)

TEA-21 built on the initiatives established in ISTEA. Significantly, in a major change to
Federal budget rules, it guaranteed a minimum level of Federal funds for surface transportation
through FY 2003. The annual floor for highway funding is keyed to receipts of the HTF.
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Transit funding is guaranteed at a selected fixed amount. All highway user taxes were extended
at the same rates when legislation was enacted.

TEA-21 also extended the Disadvantaged Business Enterprises (DBE) program, providing a
flexible national 10% goal for the participation of disadvantaged business enterprises, including

small firms owned and controlled by women and minorities, in highway and transit contracting
undertaken with Federal funding.
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House of Representatives Senate

Public Hearings Public Hearings
Subcommittee Bill Subcommittee Bill

Committee Bill Committee Bill
House Bill Senate Bill

Any Differences?

No Yes

Veto

Conference Bill

Surface
Transportation
Act

Figure 1. Congressional Procedures. Proposed legislation will simultaneously go through the
subcommittees of the House of Representatives and Senate for action and approval.
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Multi-year
Authorization Act
(e.g., TEA-21)

v

Annual distribution
(apportionment
or allocation)

v

Contract Authority Programs

Total Federal aid Unobligated
available for a balances of
fiscal year prior years’
distributions
v
Obligation Limitation Annual
(Fed. Gpvemment’s on Appropriation
promise to pay) obligations Act
Reimbursement Liquidating cash
(Fed. Government to reimburse States
pays its share) (Highway Trust Fund)

Figure 2. Contract authority programs.
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State Highway Account

Federal Aid Highway Program (FAHP) funds are apportioned and allocated to the States
from the Highway Trust Fund (HTF). California deposits the funds, along with transportation
revenues it collects, into the State Highway Account, which is the main funding source for the
State’s highway transportation program. California contributes about 12% of the annual
revenues deposited in the HTF while receiving about 10 % of the annual Federal distributions.

In addition to the Federal dollars, the State collects it’s own special taxes to be used for
transportation projects. Revenues from the State of California are received from various sources
including gasoline tax, toll bridge revenue, diesel fuel tax, truck weight fees, motor vehicle
license fees, and general sales tax.

The following programs are funded from the State Highway Account:

State Operations

Local Assistance

Capital Outlay Unclassified

Public Transportation Account Environmental Enhancement Mitigation (EEM)
Demonstration Fund

Toll Bridge Seismic Retrofit Account Equipment Service Fund

Earthquake Risk Reduction Fund

R R
L X X X 4

R/
L4

X3

A5

X3

*

Figure 3 displays the flow of Revenues and Expenditures of Federal and State programs.
Programs such as Non-capital Outlay, State Highway Operation & Protection Plan (SHOPP), and
Local Assistance receive their funds “off the top” before any other programs are funded in the
State Transportation Improvement Program.
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Revenues

State Taxes

Fuel Excise Taxes
Truck Weight Fees
Motor Vehicle Account
Other Revenues:

Interest
Sale or Lease

Federal & State Highway Funding

v

Expenditures

Programs Funded
“Off the Top”

Federal Taxes

Gasoline/LPG
Diesel Fuel
Gasohol
Tire/Truck Trailer Sales
& Use Taxes

STATE HIGHWAY
ACCOUNT

Non-capital Qutlay

Maintenance

Operations

Program Development

Capital Outlay Support

Admin/TechSve/Legal

Public Transportation
Account

State Highway Operation
& Protection Plan
(SHOPP)

l

HIGHWAY TRUST
FUND

Local Assistance
(CMAQ, Regional Surface
Trans Program, Other)

State Transportation
Improvement Program
(STIP)

Existing Capital Outlay
Commitments

Interregional
Transportation
Improvement Program
(IT1IP)

25% of STIP Funds

Regional
Transportation
Improvement Program
(RTIP)

75% of STIP Funds
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State Funding Process

Senate Bill 45

Passage of Senate Bill 45 in 1997 changed the funding process in California. SB 45
essentially gave the regions the responsibility to program what is needed at the regional level.
The bill gave 75% of the State Transportation Improvement Program (STIP) funds to the regions
to implement their respective projects and 25% to the Department for the Interregional
Transportation Improvement Program for the state highway system.

State Transportation Improvement Program

The State Transportation Improvement Program (STIP) is a multi-year capital
improvement program resource management document to assist the state and regions to plan and
implement transportation projects. Funds for the STIP are used primarily but not limited to
improving State highways, local roads, public transit (including buses), intercity rail, pedestrian
and bicycle facilities.

Figure 4 reflects the distribution of STIP Funds between the Department and Regions.
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State/Region, North/South Splits & County Share

Caltrans

N/S Split

Figure 4. Distribution of STIP Funds
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Federal and State Transit Funds

The Federal Transit Administration (FTA) is an agency of the U.S. Department of
Transportation. FTA works with local, state and Federal partners to ensure credible programs
meet the growing demand for reliable, safe and convenient transit. Some of the transit programs
include:

The Transportation Planning Grant Program (Sections 5303, 5313)

Elderly and Persons with Disabilities Program (Section 5310)

FTA Nonurbanized Area Formula Program Urbanized Areas (Section 5311)
FTA Urbanized Area Formula Program (Section 5307)

Clean Air and Transportation Improvement Act (Section 5309)

O % % % o
L X X I X X I X4

FTA receives the majority of its revenues from the Mass Transit Account of the Highway
Trust Fund. State revenues from sales tax on gasoline and diesel fuel are distributed by formula
to the State’s General Fund and the Public Transportation Account (PTA). Fifty per cent of the
fund is distributed to the Interregional Transportation Improvement Program (ITIP) for capital
improvements and operational support. The other half is put into the PTA Trust Fund, which
supports the Department's Mass Transportation and Rail programs, transit planning; and, the
State's intercity rail services operated by Amtrak.

Following are examples of the type of programs funded for capital improvements and :
capital support:

K/
°oe

Bus purchases and bus rehabilitation

Exclusive public mass transit guide ways and rolling stock

The transit portion of Intermodal transfer stations serving various transportation
modes

¢ Ferry vessels and terminals

R/
L X4

X3

%

Bureau of Indian Affairs

Indian Reservation Roads Program

The Indian Reservation Roads (IRR) Program was established on May 26, 1928, by
Public Law 520 (25 USC 318(a)) and is authorized under the Federal Lands Highway Program
(23 USC 204). The purpose of the IRR Program is to provide safe and adequate transportation
and public road access to and within Indian reservations, Indian lands and communities for
Native Americans, visitors, recreationalists, resource users and others while contributing to
economic development, self-determination, and employment of Native Americans. Please refer
to Chapter 1, Page 13, for a definition of “Indian reservation roads.”
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IRR Program funds are included within surface transportation authorization acts
(currently TEA-21) as part of the Federal Lands Highway Program (FLHP). The U.S.
Department of Transportation, Federal Highway Administration (FHWA), transfers funding to
the Bureau of Indian Affairs (BIA) for the construction and improvement of roads and bridges
leading to, and within, Indian reservations or other Indian lands. The program is administered
jointly by the BIA Department of Transportation (BIADOT) and the Federal Land Highway
Office (FLHO) of the FHWA.

From the yearly authorization, the FHWA reserves up to 3.75% for FHWA
administration. The BIADOT and the FLHO develop a plan for using the remaining funds. This
plan includes operating expenses for the Federal Lands Highway Coordinated Technology
Implementation Program (CTIP); the Tribal Technical Assistance Program (TTAP) centers for
Tribal Governments; and, BIA administration (not to exceed 6%, as authorized in the annual
Department of Interior (DOI) Appropriation Act. The BIA administers transportation planning
studies for the reservations, bridge inspections, and pays for inventory updates, training, and
atlas mapping. An additional 2% of the IRR funds are set-aside for transportation planning by
Tribal Governments.

Activities eligible for transportation planning funding under the IRR Program include,
but are not limited to, the following:

% Planning related activities for other modes such as mass transit, air, etc., and intermodal
connections -

<+ Development of a control schedule for the implementation of the IRR projects in the
Tribal TIP

% Acquisition (rental or purchase) of equipment necessary to perform ongoing
transportation planning, development of rural addressing and street maps.

Public Law 93-638, “The Indian Self- Determination and Education Assistance Act,”
enables Tribal Governments to use funds included in TEA-21 for proposes of transportation
planning and project implementation.

The BIADOT distributes the remaining funds (approximately 85%) to the 12 BIA

Regional Offices for construction projects. The funds are allocated based on a “Relative Needs”
formula. Currently, a new formula for allocation of funds is under review.
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Indian Reservation Roads Maintenance Program

Nationally BIA currently receives about $26 million per year for maintenance. Less than
$700,000 is received for Tribes in California. The maintenance funds are allocated to the BIA
Regional Office by formula. The actual maintenance activities are performed by the BIA, Tribal
Governments under Public Law 93-638 contracts, compacts, inter-governmental cooperative
agreements, or by other methods.

The BIA Regional Office, Agency Offices and FHWA Federal-Aid and Federal Lands
Highway Division Offices are responsible for conducting random maintenance inspections.

Bridges on Indian Reservation Roads

Congress established the Indian Reservation Highway Bridge Program in 1991 under the
ISTEA. The program is authorized under 23 USC 144, Highway Bridge Replacement and
Rehabilitation Program (HBRRP).

The HBRRP funds are transferred to the BIA for use on eligible bridge projects. To be
eligible for funding, a bridge or multiple pipe culverts must:

% Have an opening of 20 feet or more;
% On a public road which meets the definition of an IRR;
% Deficient for reasons of condition or function;

% Be more than 10 years old;

% Berecorded in the National Bridge Inventory.

*,

Bridges with sufficiency ratings less than or equal to 80 are eligible for rehabilitation
while those with a sufficiency rating of less than 50 are eligible for replacement. Bridges
eligible for rehabilitation may be replaced if the total life cycle cost for rehabilitation is greater
than the cost for replacement.

Each BIA Regional Office working with Tribal Governments, States and local
governments identifies the source of the 20% matching and develops a priority list of bridge
projects. State, local or IRR funds can be used as the 20% matching share. Per the Secretary of
Transportation’s letter dated, May 21, 1986, IRR funds can be used as matching funds for
HBRRP funds.
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Introduction

Community based planning and decision-making is a long-standing tradition in
California. The governments that make-up the diverse rural areas, cities, towns, and Tribal
reservations have made their own decisions for community development and land use. There are
several common threads that bind communities together throughout the state — transportation is
one of those. Transportation facilities are owned and operated by numerous jurisdictions.
Transportation, however, connects people from their own community to other places, close and
far away, making it essential that the transportation system function as one interconnected and
coordinated system.

Transportation planning is conducted to identify existing problems and to find possible
solutions, as well as try to foresee the needs of the future and ensure the quality of life of the
community. Transportation planning should be done proactively to take advantage of
opportunities that will shape our future and create the transportation system and preserve the
quality of life we all desire. Transportation planning helps us to invest our transportation
resources wisely. Transportation facility and service investments are expensive, take a long time
to deliver, and provide service for many years. Because we have limited revenue available,
transportation planning helps decision makers target investments that best serve the
transportation customers needs and meet our social, economic and environmental goals.
Transportation plans lay out the future implications of today’s decisions. Since decision-making
is an ongoing process, transportation planning also needs to be ongoing, reflecting the changing
values and conditions of the state.

Growth Management in California

In the 20-year period from 1992 to 2012, California’s population is expected to increase
by 40%, to almost 44 million people. Consumption of goods will grow by as much as 50% and
production will expand at almost the same rate. The volume of goods moved is expected to

increase by 46%.

Native American communities are impacted in various ways, including opportunities for
economic and community development.

Planning in California is reflected in various processes and documents. This Chapter will
cover some of the processes and documents that affect transportation activities.
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(Funding) and Implementation of Projects
in California

General Plans

California law requires each city and county to adopt a general plan “for the physical

development of the county or city, and any land outside its boundaries which...bears relation to
it's planning.” Pursuant to state law, subdivisions, capital improvements (transportation
improvements), development agreements, and many other land use actions, must be consistent
with the adopted general plan.

&
L X4

Chartered cities adopt general plans, which contain the following mandatory elements:

A land use element which designates the proposed general distribution and general location
and extend to the uses of the land for housing, business, industry, open space, including
agriculture, natural resources, recreation, and enjoyment of scenic beauty, education, public
buildings and grounds, solid and liquid waste disposal facilities, and other categories of
public and private uses of land. Also included in this element is: An annual review and
statement of the standards of population density and building intensity recommended for the
various areas and other territory covered by the plan; and, timber production.

A circulation element consisting of the general location and extent of existing and proposed
major thoroughfares, transportation routes, terminals, and other local public utilities and
facilities, all correlated with the land use element.

A housing element consistent with state policy to include: The availability of housing;
cooperative participation of government and the private sector to expand housing
opportunities; affordable to low and moderate income households; facilitation to improve and
develop housing to make adequate provisions for housing needs of all economic segments of
the community; consideration of economic, environmental and fiscal factors; and,
community goals.

A conservation element for the conservation, development, and utilization of natural
resources including water and its hydraulic force, forests, soils, rivers and other waters,
harbors, fisheries, wildlife, minerals.

An open space element. Open space is any parcel or area of land or water which is
essentially unimproved and devoted to an open space use for: Preservation of natural
resources; managed production of resources, including forest lands, rangeland, agricultural
lands; management of commercial fisheries; areas required for recharge of ground water;
outdoor recreation; and, public health and safety.
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* A noise element, which identifies and appraises noise problems in the community. Noise
levels are projected for the following sources: Highways and freeways; primary arterials and
major local streets; passenger and freight on-line railroad operations and ground rapid transit
systems; commercial, general aviation, heliport, helistop, and military airport operations,
aircraft over flights, jet engine test stands, and other ground facilities and maintenance
functions related to airport operation; local industrial plans including railroad yards; and,
other ground stationary noise sources identified by local agencies.

L)

<+ A safety element for the protection of the community from any unreasonable risks associated
with the effects of: Seismically induced surface rupture; slope instability; subsidence leading
to mudslides and landslides; liquefaction; and, other seismic hazards.

During the preparation or amendment of the general plan, opportunities for the
involvement of citizens, public agencies, public utility companies, civic, education, and other
community groups, should be made through public hearings and other means the city or county
deems appropriate.

This is an opportunity for Tribal participation, particularly for elements that may impact
the Tribal community. If the legislative body of the city or county does not directly notify the
Tribe, the Tribe should contact the city or county for a schedule of the public hearings. Tribes
may also wish to request a meeting with the city or county legislative body to discuss tribal
concerns.

After the general plan is adopted by a city or county, its planning agency (i.e., planning
commission) should make recommendations regarding reasonable and practical means for
implementing the general plan so that it will serve as an effective guide for orderly growth and
development, preservation and conservation of open space land and natural resources, and the
efficient expenditure of public funds. The planning agency also provides an annual report to the
State Office of Planning and Research and the Department of Housing and Community
Development on the status of the plan and progress in its implementation.

Other city or county plans, including transportation plans, should be consistent with the
general plan.
Statewide Transportation Planning

The Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA) and the

Transportation Equity Act for the 21* Century (TEA-21) changed the way states and local
agencies conduct transportation planning in a revolutionary way. Rather than providing a
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specific list of regulations, ISTEA, and subsequently TEA-21, provided new flexibility and
decision making at the local level---a major shift from previous ways of doing business. States
are now required to implement and impart this new concept of decentralized participation. The
State and the regional transportation planning agencies (Metropolitan Planning Organizations
[MPOs] and Regional Transportation Planning Agencies [RTPAs]) are responsible to put in
place a planning process that takes into account a wide range of data and analysis, involves the
public early in the process, and creates close linkages among the required management systems.

California Transportation Plan (CTP)

Transportation planning in California reflects the decentralized and diverse ownership of
the transportation system. The California Transportation Plan (CTP) provides direction for
planning, developing, operating, and maintaining California’s transportation system. This State
long-range transportation plan (20-year) as required by ISTEA and continued with TEA-21, was
developed under SB 1435 (Chapter 1177, 1992 Statutes) and Governor’s Executive Order W-26-
92. The CTP is developed by the Department in cooperation with other state agencies and
departments, local governments, Tribal governments, and interested members of the public and
the private sector. The CTP is a long-range, multi-modal, statewide document, which considers
the mobility of people, goods and services, and preservation of the transportation system.

The CTP is submitted to the Legislature and Governor for review and comment. The

Governor adopts the plan and it is submitted to the Legislature and the Secretary of the U.S.
Department of Transportation.

Regional Transportation Plan (RTP)
California Government Code Chapter 2.5, Section 65080 et seq., and U.S.C.Title 23,

Sections 134 and 135 et seq. require that MPOs and RTPAs develop a Regional Transportation
Plan (RTP). The intent of the plan is to:

% Promote an integrated, statewide, multimodal, regional transportation planning process;

<+ Set forth a uniform regional transportation planning framework throughout California;
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X/

“ Promote a transportation planning process that facilitates decision-making;

% Promote a continuing, comprehensive, and coordinated transportation planning process that
facilitates the rapid and efficient development and implementation of projects while
maintaining California’s commitment to public health and environmental quality; and

« Promote a planning process that integrates the public into the decision-making process.

California Government Code 14522 requires that the California Transportation
Commission (CTC) develop RTP Guidelines to aid in the preparation and utilization of the RTP.
In December 1999, the CTC adopted new Guidelines, which reflect the new transportation
planning requirements. The RTP Guidelines now require RTPAs and MPOs to document Tribal
concerns within their plans.

RTPAs are responsible for transportation activities in rural areas. The state requires them
to update their RTPs every four (4) years starting September 1, 2001.

MPOs have the responsibility for transportation activities in urbanized areas with a
population in excess of 50,000. Their projects must conform to transportation/air quality
planning requirements. The transportation/air quality planning requirements must be prepared in
compliance with all applicable state and federal statues through a planning process that includes
public participation. MPOs are required to update their RTP every three (3) years starting
September 1, 2001.

RTPs do not require Federal or State approval, but they must comply with the
requirements established by Federal and State statues, regulations, policies and guidelines.

Interregional Transportation Strategic Plan (ITSP)

The Department prepares an Interregional Transportation Strategic Plan (ITSP) to
consolidate and communicate key elements of its ongoing long-and short range planning. As
such, it serves as a counterpart to the RTPs. As a unit of State government responsible for the
State Highway System (it is a “trustee” on behalf of the citizens of the State), the Department
addresses the State Highway System in detail, with special emphasis on the statutorily-identified
Interregional Road System (IRRS), which comprises about 35% of State highway routes or
portions thereof. The ITSP addresses, in less detail, other elements of the interregional
transportation system, including intercity rail, which serve the State.
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Tribal Transportation Plan (TTP)

Tribal Transportation Plans (TTPs) are encouraged, but are not required. Limited
funding resources have discouraged adequate planning in Tribal communities. According to the
Indian Reservation Roads (IRR) Program, Transportation Planning Procedures and Guidelines,
Tribes can fund transportation planning and planning coordination efforts through four primary
programs:

% The Bureau of Indian Affairs (BIA) allocates Indian Reservation Roads Program Funds;

<+ Federal Highway Administration (FHWA) State Planning and Research and MPO Funds.
Tribal governments should consult with the State and MPO regarding the possibility of using
these funds for Tribal transportation planning;

< Federal Transit Administration (FTA) State Planning and Research and MPO Funds;

< Public Lands Highway Discretionary Funds are available from the FHWA Federal Lands

Highway office through the Department.

Indian Reservation Roads Program Planning Policy

U.S. Department of Transportation policy is set forth in the "Indian Reservation Roads
Program Transportation Planning Procedures and Guidelines," published in October, 1999:

< Transportation planning activities among Tribal governments, the BIA, FHWA, FTA, States
and local governments will be conducted on a government-to-government basis as outlined in
the Presidential Memorandum dated, April 29, 1994;

% The BIA, FHWA, and FTA shall encourage and assist Tribal governments to do
transportation planning;

o
°

The BIA, FHWA, and FTA shall assist Tribal governments in transportation planning
activities as requested;

X3

5

The FHWA and FTA require State, Regional Planning Agencies, and Metropolitan Planning
Organizations to consult with and consider the interests of Indian Tribal Governments in the
development of transportation plans and programs.
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Transportation planning will consider all modes of transportation and how they interface with
each other;

Request for IRR transportation planning funds shall be initiated by a proposal or negotiated
agreement;

Tribal Local Technical Assistance Programs (LTAPs) and Tribal Technical Assistance
Programs (TTAPs) should actively coordinate and participate with the BIA and Tribal
governments to provide training and technical assistance in transportation planning activities
to Indian Tribal Governments;

The IRR construction funds may be used to carry out transportation planning activities;

The IRR funds provided to Tribal governments shall not be used to lobby any Federal, State,
local government, or elected officials;

The IRR transportation planning funds set-aside for Tribal transportation planning may be
reprogrammed to IRR construction projects prior to the end of the fiscal year.

The IRR Program planning policy differs somewhat on specifics from that for

metropolitan and statewide transportation planning in 23 CFR 450; however, in general they are
consistent with the planning framework established in ISTEA and TEA-21.

Statutes, Regulations and Policies

There are Federal, State, Tribal and local laws, regulations, and policies that guide

transportation planning. At the Federal level, these include the following:

23 U.S.C. 134 Metropolitan Planning

23 U.S.C. 135 Statewide Planning

23 U.S.C. 202 Allocations

23 U.S.C. 204 Federal Lands Highways Program

23 U.S.C. 307 Research and Planning

PL 93-638 Indian Self-Determination and Education Assistance Act, as amended
23 CFR 450 Statewide and Metropolitan Planning Rule
23 CFR 771 Environment

25 CFR 170 Construction and Maintenance of Roads
BIA-FHWA Memorandum of Agreement

BIA Area Certification Acceptance Plan

IRR Program Stewardship Plan
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Programming (Funding Projects)

Programming and project selection under ISTEA, and now TEA-21, have changed
significantly from previous practice. This section highlights important issues related to
programming and project selection. Once projects are included in the planning documents, a
Project Initiation Document (PID) must be completed prior to programming (budgeting and
funding) the project.

Project Initiation Document (PID)

Before a project can be programmed (budgeted and funded) into the State Transportation
Improvement Plan (STIP), a Project Initiation Document (PID) must be developed and approved.
PIDs are not required in the Federal IRR Program process until after the projects are
programmed.

The PID is a preliminary engineering report, which contains a detailed analysis of cost,
schedule and scope of a project. A Project Study Report (PSR) is a form of PID for larger
projects, and a Project Scope and Summary Report (PSSR) for smaller ones. A PSSR is an
abbreviated document that contains a very brief project description, cost, schedule, and scope
information for a project that is exempt from detailed environmental studies.

State Highway Operation and Protection Program (SHOPP)

Passage of Senate Bill 45 in 1997 changed the funding process in California. SB45
essentially gave 75% of the State Transportation Improvement Program (STIP) funs to regional
agencies and 25% to the Department for improvements to interregional connections on the State
highway system. However, prior to funds being distributed to the STIP program, funding is
taken "off the top" for Non-capital Outlay, Local Assistance and the State Highway Operation &
Protection Program (SHOPP).
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